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Art Unit: 3762 

DETAILED ACTION 
Allowable Subject Matter 

The indicated allowability of claims pertaining to fiision/pseuodofusion is withdrawn in 
view of the newly discovered reference(s) to Levine et al. Rejections based on the newly cited 
reference(s) follow. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1, 3, 4-8, 13, 14, 16, 17, 19, 20, 23, 39, 41, 48-51, 59, 73, 75, 79-82, 85, 86, 90, 
92, and 93 are rejected under 35 U.S.C. 102(e) as being anticipated by Levine et al (6973350). 
Levine discloses in columns 18-25 the use of two non-overlapping windows, AERW and RDW, 
to classify the response to pacing as either capture, non-capture, or fusion/pseudofusion and 
further describes how the RDW window can be adjusted. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 



Application/Control Number: 10/733,869 Page 3 

Art Unit: 3762 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 1, 3, 4, 6-9, 13, 14, 16, 17, 19-25, 59, 60-62, 64, 66, 73, 75, 78-85, 90, and 94 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Schroeppel (5431693) in view of 
Levine. Schroeppel shows in figures 8 and 9 and discusses in columns 6-8 the use of two 
windows, one over 40-70 ms, and the second over 70-100 ms to classify the response based on a 
peak of a second derivative (the slope) of the cardiac signal. But Schroeppel does not show the 
windows being used to classify fusion/pseudofusion. Levine discloses that it is known when a 
pacing system is determining capture/noncapture to use a plurality of windows with a window 
relating to fusion/pseudofusion since it helps determine fusion/pseudofusion in order to terminate 
pacing and help conserve power and/or extend the life of the power supply. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to include in 
the pacing device and method as taught by Schroeppel the use of a plurality of windows with a 
window relating to fusion/pseudofusion as taught by Levine since such modification would 
provide a pacing system and method with the use of a plurality of windows with a window 
relating to fusion/pseudofusion in order to terminate pacing and help conserve power and/or 
extend the life of the power supply 
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Claims 1, 3, 4, 6-9, 12, 16, 17, 19, 20, 22, 23, 39, 41-44, 46-49, 50, 51, 73-76, 78-83, 85, 
86, 87, 89, 90, 92, and 93 rejected under 35 U.S.C. 103(a) as being unpatentable Rueter et al 
(7027868) in view of Levine. Rueter discusses in columns 10-12 and figure 8 the use of three 
windows, 86, 88, and 90, to classify the AVC threshold test over 2 of 3 cycles and by delivering 
an atrial pulse and sensing in the ventricle and using either high to low or low to high pulses 
(column 8, line 53-65). But Rueter does not show the windows being used to classify 
fusion/pseudofusion. Levine discloses that it is known when a pacing system is determining 
capture/noncapture to use a plurality of windows with a window relating to fusion/pseudofusion 
since it helps determine fusion/pseudofusion in order to terminate pacing and help conserve 
power and/or extend the life of the power supply and Levine discloses that it is known to adjust 
one of the windows to account for conduction delays. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to include in the pacing device and 
method as taught by Rueter the use of a plurality of windows with a window relating to 
fusion/pseudofusion as taught by Levine since such modification would provide a pacing system 
and method with the use of a plurality of windows with a window relating to 
fusion/pseudofusion in order to terminate pacing and help conserve power and/or extend the life 
of the power supply and to use an adjustment of one of the windows to account for conduction 
delays. 

Claims 1, 3, 4, 6-9, 13, 14, 16, 17, 19, 20, 22, 23, 39, 41-43, 47-49, 50, 51, 59, 73, 75, 78- 
83, 85, 86, 87, 89, 90, and 92-94 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Vonk (2002/0183798) in view of Levine. Vonk discloses in figures 9A and 9B and in 
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paragraphs 75-88 the use of two non-overlapping windows, how the windows are dynamically 
adjusted, and how the threshold search is conducted using a FFRW peak (paragraph 65). But 
Vonk does not show the windows being used to classify fusion/pseudofusion. Levine discloses 
that it is known when a pacing system is determining capture/noncapture to use a plurality of 
windows with a window relating to fusion/pseudofusion since it helps determine 
fusion/pseudofusion in order to terminate pacing and help conserve power and/or extend the life 
of the power supply and Levine discloses that it is known to adjust one of the windows to 
account for conduction delays. It would have been obvious to one having ordinary skill in the art 
at the time the invention was made to include in the pacing device and method as taught by Vonk 
the use of a plurality of windows with a window relating to fusion/pseudofusion and the 
adjustment of the window as taught by Levine since such modification would provide a pacing 
system and method with the use of a plurality of windows with a window relating to 
fusion/pseudofusion in order to terminate pacing and help conserve power and/or extend the life 
of the power supply and to use an adjustment of one of the windows to account for conduction 
delays. 

Claims 39, 41-43, 48-53, 92, and 93 are rejected under 35 U.S.C. 102(b) as anticipated by 
or, in the alternative, under 35 U.S.C. 103(a) as obvious over Schroeppel in view of Levine (as 
discussed above). Schroeppel in view of Levine states in column 1 that the system will 
dynamically/automatically adjust the stimulation energy so that capture is successful and 
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therefore will apply the system/method over several pacing cycles using different energy levels 
until capture is assured. 

In the alternative, Schroeppel in view of Levine discloses the claimed invention except 
for using the system/method over several pacing cycles (a sequence of pacing cycles) using 
different energy levels. It would have been obvious to one having ordinary skill in the art at the 
time the invention was made to modify the capture system and method as taught by Schroeppel 
in view of Levine, with using the system over several pacing cycles using different energy levels 
since it was known in the art that capture systems and methods operate over a sequence of 
several pacing cycles using different energy levels in order to adjust the stimulation energy to 
safely capture the heart using the lowest possible energy. 

Claims 2, 40, 77, and 91 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Schroeppel (Rueter or Vonk) in view of Levine. Schroeppel (Rueter or Vonk) in view of Levine 
discloses the claimed invention except for the detection of cardiac noise and canceling 
classification based on the noise. It would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the cardiac system and method as taught by 
Schroeppel, Rueter, or Vonk, with the detection of cardiac noise and canceling classification 
based on the noise since it was known in the art that cardiac systems and methods use detection 
of cardiac noise and cancel the classification based on the noise so that the system does not 
falsely detect noise as a cardiac signal and incorrectly adjust the system based on the noise data. 

Claims 10, 1 1, 15, 26-35, 37, 45, 52-55, 57, 67, 68, 69, 71, and 72 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Schroeppel (Rueter or Vonk) in view of Levine. 



Application/Control Number: 1 0/733,869 Page 7 

Art Unit: 3762 

Schroeppel (Rueter or Vonk) in view of Levine disclose the claimed invention except for the use 
of capture, evoked, non-capture, intrinsic templates using captured response beats or intrinsic 
beats as the template and updating the template, and the peak width, peak amplitude, peak time, 
or curvature for classifying the signal as capture, evoked, non-capture, intrinsic, by comparing it 
to a reference. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to modify the capture/threshold system and method as taught by Schroeppel 
(Rueter or Vonk) in view of Levine, with the use of capture, evoked, non-capture, intrinsic 
templates using captured response beats or intrinsic beats as the template and updating the 
template, and the peak width, peak amplitude, peak time, or curvature for classifying the signal 
as capture, evoked, non-capture, intrinsic, by comparing it to a reference since it was known in 
the art that capture/threshold systems and methods use: the use of capture, evoked, non-capture, 
intrinsic templates using captured response beats or intrinsic beats as the template and updating 
the template to provide a system/method that reduces processing to clearly distinguish and 
accurately match the sensed cardiac signal to a determined condition of the heart, and that 
periodically updates and creates the templates to match the current state of the patients heart; and 
the peak width, peak amplitude, peak time, or curvature for classifying the signal as capture, 
evoked, non-capture, intrinsic, by comparing it to a reference to allow the system/method to use 
conventional and tested morphological parameters to correctly detect the capture, non-capture, 
intrinsic, or evoked state of the heart due to the pacing pulse. 

Response to Arguments 
Applicant's arguments with respect to the claims have been considered but are moot in 
view of the new ground(s) of rejection. In addition, the prior art previously cited or in the 
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information disclosure statements show several examples of many of the well known in the art 
elements/steps discussed in the 103 rejections. 

Allowable Subject Matter 
Claims 18, 36, 38, 56, 58, 63, 65, 70, and 88 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 1-4, 6-17, 19-35, 37, 39-55, 57, 59-62, 64, 66-69, 71-87, and 89-94 are 
provisionally rejected on the ground of nonstatutory obviousness-type double patenting as being 
unpatentable over claims 7-9, 16, and 17 AND claims 4, 5, 7-10, 15, 16, 19-21, and 29-31, AND 
claims 24-34, 38, 41, 56, and 61 AND claims 1-61 of copending Application No. 1 1/180937, 
1 1/1 16565, 10/735519, 10/734599, respectively. Although the conflicting claims are not 
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identical, they are not patentably distinct from each other because the copending application's 
claims are narrower and meet the limitations of this application's claims. In addition, it would 
have been obvious to one having ordinary skill in the art at the time the invention was made to 
include such items as the defining a classification window based on a timing of a cardiac signal, 
detecting peak width, noise, slope, amplitude, curvature, the threshold tests, etc in the method 
and system as taught by this application's claims since such items aid in determining the capture 
threshold and thereby reduce the amount of energy needed to deliver the pacing pulses. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to George R. Evanisko whose telephone number is 571 272 4945. 
The examiner can normally be reached on M-F 6:30-5 :00\ 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on 571 272 4955. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



George R Evanisko 
Primary Examiner 
Art Unit 3762 
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